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UTE INDIAN TRIBE
P. O. Box 190
Fort Duchesne, Utah 84026
Phone (435) 722-5141 « Fax (435) 722-5072

December 18, 2012

Jim Martin, Administrator, Region 8
Environmental Protection Agency
1595 Wynkoop Street

Denver, CO 80202-1129

Sent Via Email & Certified US Mail

Re:  Reinstatement of Redwash and Ouray ambient air monitors on the trust lands of the
Ute Indian Tribe of the Uintah and Ouray Reservation

Dear Administrator Martin:

In 2007, the United States Environmental Protection Agency (the “EPA™) and the State of
Colorado filed a civil action against Kerr-McGee Corporation for its various violations of the
Clean Air Act (the “CAA”) (codified generally at 42 U.S.C.A. Chapter 85)(Westlaw 201 1). The
EPA’s action resulted in a 2007 consent decree between the EPA and Kerr McGee. Consent
Decree, United States v. Kerr-McGee Corp., 2008 WL 863975(D.Colo. 2008)(No. 07-CV-
01034-EWN-KMT) (the “Consent Decree”) available at
http://www.epa.gov/compliance/resources/decrees/civil/caa/kerr-mcgee-cd pdf.

Pursuant to Title VII of the Consent Decree (“Title VII”), Kerr-McGee had to purchase,
install, and fund the initial operation of ambient air monitors in locations upwind of the Uinta
Basin and in a central location within the Uinta Basin (collectively, the “Title VII stations™).
Consent Decree p.30.

The Title VII stations sit on tribal trust land that is part of the Ute Indian Tribe’s (the
“Tribe”) Uintah and Ouray Indian Reservation (the “Reservation™) and gather meteorological
data, from the atmosphere over the Reservation for use in air quality monitoring under current
federal and state laws and regulations. Consent Decree p.29.

Title VII states in pertinent part:

.. . . Kerr-McGee shall fund the purchase, installation and initial operation of ambient air
quality and meteorological monitoring station(s) in and/or adjacent to the Uinta basin. . . .
The ambient air quality monitor(s) shall be designed to monitor ozone, NOx and PM2.5
concentrations. The meteorological station(s) shall have a 10 meter tower and be







designed to monitor wind speed, wind direction, temperature and solar radiation. The
station(s) shall be designed to gather multilevel meteorological data necessary for use in
air quality monitoring under current federal and state laws and regulations.

Kerr-McGee shall work cooperatively with EPA, the Utah Department of
Environmental Quality (UDEQ) and the Ute Indian Tribe of the Uintah and Ouray
Reservation (the “Northern Ute Tribe”) regarding the location of monitor(s), schedule for
project implementation and coordination of their initial operation. The station(s) shall
meet the siting methodology and operation requirements of 40 C.F.R. Part 58, and shall
be sited in a representative location upwind of the Uinta basin and/or a representative
central location within the Uinta Basin. . . . All monitoring data shall be collected in a
manner reasonably calculated to meet EPA’s quality assurance/quality control
(“QA/QC”) requirement of 40 C.F.R. Part 58, App. A.

Consent Decree, Title VII, p.30.

Kerr McGee’s operation of the Title VII stations will soon end, and the EPA has recently
expressed its desire to make the Title VII stations operational in 2013.

The Tribe does not want the Title VII stations to become operational in 2013 because it is not
in the best interest of the Tribe to operate these stations. Further, if put into service, the data
collected from the Title VII stations should be private and confidential, as the Tribe has not
entered an agreement for the operation of the facilities and the data collected by the stations is
tribal property and not that of the EPA or any other governmental entity.

The stations are tribal property. Tribal property rights are protected by Federal common law.
Cohen’s Handbook of Federal Indian Law, § 15.08 [1], p.1045 (Nell Jessup Newton ed., 2012).
A long-standing and well-accepted tenet of property law is “that whatever is affixed to the realty
becomes part thereof.” Rare Metals Min. & Mill. Co. v. Western Colorado Power Co., 213 P.
124, 126 (Colo. 1923). That is, a fixture or improvement to land becomes a permanent part of
the realty and is, thereby, property of the landowner. See, e.g., Van Ness v. Pacard, 27 U.S. 137
(1829); Grote v. Brown, 170 F.2d 747 (10" Cir. 1948). Specifically, tribes have a reversionary
property interest in improvements and structures built on Indian trust land by private parties. See
Pueblo of Isleta v. Universal Constructors, 570 F.2d 300, 302 (10th Cir. 1978)(Holding that
“The Pueblo is the beneficial owner of the lands and has a reversionary interest in the
improvements” where the improvements were homes constructed by private, individual tribal
members on the tribe’s trust land). Cf. U.S. v. Rickert, 188 U.S. 432 (1903) (finding that
permanent improvements to Indian lands cannot be taxed as personal property).

Similarly, the air above the Tribe’s land is tribal property. 8A Am. Jur. 2d Aviation § 2
(Westlaw 2012)(“A landowner's property interest in land extends to the airspace directly over the
property, to the extent that the airspace can be used to benefit the underlying land” and citing
Persyn v. US., 34 Fed. Cl. 187 (1995), aff'd, 106 F.3d 424 (Fed. Cir. 1996); Brenteson
Wholesale, Inc. v. Arizona Public Service Co., 166 Ariz. 519, 803 P.2d 930 (Ct. App. Div. 1
1990) (the ownership of space over lands is vested in the owner of the surface beneath); Com. v.
Rogers, 430 Pa. Super. 253, 634 A.2d 245 (1993)). A party’s property rights include the right to
exclude others from using the property at issue. Hendler v. United States, 952 F.2d 1364, 1374
(Fed. Cir. 1991) (“[O]ne of the most valued [property rights] is the right to sole and exclusive
possession — the right to exclude strangers, or for that matter friends, but especially the
Government.”)







Here, the Title VII stations were funded, installed, and initially operated by a private
entity (Kerr McGee) with the consent of the Tribe. The monitors are permanently affixed to the
ground. When Kerr McGee ceased to operate the stations, it did not remove them from tribal
land. Thus, when Kerr McGee ceased operating the Title VII stations and failed to remove them
from the Tribe’s land, the ownership of the monitors reverted to the Tribe. Therefore, EPA may
violate the ownership rights of the Tribe by using and operating the tribally-owned stations.
Further, the air above the Tribe’s land is the Tribe’s property and the Tribe has the right to
exclude others from using both its land and the airspace above its land.

Finally, because the air above the Tribe’s land is Tribal property, any data collected
regarding the air should be kept private. Pursuant to the Clean Air Act, data collected from EPA
ambient air monitors like the Title VII stations must be public information. 42 U.S.C. §7414(c);
40 C.F.R. 2.301(e); Natural Res. Def- Council v. Envil. Prot. Agency, 507 F.2d 905, 917 (9" Cir.
Nov. 1974) (NRDC II)(acknowledging that the CAA requires disclosure of emission data and
emission data is not eligible for CAA’s confidential business protections); Natural Res. Def.
Council v. Envtl. Prot. Agency, 494 F.2d 519, 523 (2d. Cir. Mar. 1974)(NRDC II)(same); Natural
Res. Def. Council v. Envtl. Prot. Agency, 489 F.2d 390 (5" Cir. Feb. 1974) (NRDC I)(same);
Natural Res. Def.Council v. Leavitt, 2006 WL 667327 * 3 (D.D.C.)(same); (Sherwin-Williams
Co. v. Spitzer, 2005 WL 2128938 (N.D.N.Y. 2005) (stating “not every business record is eligible
to be deemed confidential” and noting the emission data exceptions set forth in the
CAA).Therefore, the Tribe’s private air information will become public if the stations become
operational

If, alternatively, the Title VII stations are construed as EPA property, then the physical
presence of the stations, and any entry upon the Tribe’s Reservation for maintenance, data
collection, or other like activity, without the consent of or agreement with the Tribe constitutes
an unconstitutional taking of tribal land. Where a government agency establishes a physical
presence and secures intermittent access to private property, then such activity constitutes an
unconstitutional taking and requires just compensation to the land-owner. Hendler, 952 F.2d
at1375-1378.

The Tribe feels that the EPA’s focus should be on bringing the Bonanza Coal-Fired Power
Plant (“Bonanza Plant”) into compliance with the Clean Air Act (“CAA”). The Bonanza Plant is
a plant near Vernal, Utah, and is operated by Deseret Power Electric Cooperative (“Deseret Co-
op”), which is an association of six (6) rural electric co-ops in Uintah County. The Bonanza
Plant has operated without an EPA major emissions source permit for years, in violation of the
CAA’s Title V program and resulting in harm to human health and the environment in the Uintah
Basin. The Bonanza Plant is the single largest air polluter in the Uintah Basin and is responsible
for serious environmental degradation.

On July 9, 2012, the Tribe’s General Counsel, Fredericks Peebles & Morgan LLP (“FPM”)
met with EPA enforcement representatives to discuss the EPA’s efforts towards bringing the
Bonanza Plant into compliance with the CAA. While the representative pledged to work
cooperatively with the Tribe to ensure that the Bonanza Plant is brought into compliance with the
CAA, they were reluctant to share any of their communications regarding the Bonanza Plant. On
July 31, 2012, the Tribe sent a letter to EPA outlining the Bonanza Plant’s Clean Air Act
violations, the Tribe’s concerns with the Bonanza Plant, and notifying the EPA that the Tribe
stands ready to join a lawsuit with WildEarth Guardians against the Bonanza Plant for its non-
compliance with the Clean Air Act. Letter Attached as Exhibit A.







Regulation of the Bonanza Plant to reduce its emissions and bring it into CAA compliance is
of great concern to the Tribe because of the detrimental health and environmental impacts the
Bonanza Plant has in the Uintah Basin. The Tribe wishes to work with the EPA to resolve these
matter in a timely and cooperative fashion. Please feel free to contact the Tribe’s general
counsel, Thomas W. Fredericks, at 303.673.9600 to further discuss this matter.

Sincergly, 1~

_ i / 4
g
Irefie C. Cuch

Business Committee Chairwoman
Ute Indian Tribe of the Uintah and Ouray Reservation
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